DISCLOSURE OF REMUNERATION OF EXECUTIVES AND DIRECTORS OF PUBLIC COMPANIES AND STATE-OWNED OR STATE–CONTROLLED COMPANIES
There is a strong international trend to require disclosure regarding the remuneration of directors and executives of both publicly traded, non-state affiliated companies as well as for SOEs.  For instance, the OECD Guidelines on Corporate Governance call for the disclosure of compensation to individual board members and key executives,
 termination and retirement provisions,
 and any specific facility or in-kind remuneration provided to management.
  The European Union has for several years been working on a model set of disclosure requirements for companies in the EU.

This Section provides brief summaries of the disclosure regimes in various countries throughout the world.  The discussion below focuses in part on disclosure requirements applicable to non-state affiliated, publicly traded companies (and not SOEs). However, the disclosure requirements applicable to non-state affiliated, publicly traded companies should apply equally to SOEs where the same issues regarding lack of information, agency conflicts and need for development of best practices in the area of remuneration are just as, if not more, acute. 

a.  United States

Under rules promulgated by the United States Securities & Exchange Commission (the “SEC”), non-state affiliated, publicly traded companies listed on a national stock exchange in the United States must, on an annual basis, disclose detailed information regarding the remuneration of all directors as well as the Chief Executive Officer, Chief Financial Officer and the three other most highly paid officers.
  The rules generally call for three types of disclosure of executive remuneration paid or earned during the prior year: (1) tabular disclosures regarding executive remuneration
 and director remuneration;
 (2) narrative description of other types of remuneration and any information material to an understanding of the tabular information,
 and (3) a Compensation Discussion and Analysis (“CD&A”).
  All of this information is required to be included in a company’s annual proxy statement, which is made publicly available through the SEC’s website.
  

The information required to be included in the tabular disclosures for executives includes information for the three preceding fiscal years regarding yearly salary, bonus remuneration, remuneration in the form of equity awards, and remuneration that is deferred.  Tabular disclosures required for directors are similar (although slightly less detailed, particularly with regard to equity remuneration).
  Detailed rules apply in determining the value to be reported for equity remuneration which are beyond the scope of this commentary paper.
  These tabular disclosures must be accompanied by narratives that are to “provide a narrative description of any material factors necessary to an understanding of the information disclosed in the tables.”
   

The largest recent change in disclosure requirements for public companies in the United States was the addition of a requirement that a company’s annual proxy statement must include, generally as of December 15, 2006, a CD&A which is to discuss “all material elements of the [company’s remuneration] of the named executive officers.”
  The SEC has indicated that a company must address six items in its CD&A: (i) the objectives of the company’s remuneration programs; (ii) what the remuneration programs of the company are designed to reward; (iii) what is each element of remuneration; (iv) why the company chooses to pay each element of remuneration; (v) how the company determines the amount for each element of remuneration; and (vi) how each element of remuneration and the company’s decisions regarding that element fit into the company’s overall compensation objectives and affect decisions regarding other elements of remuneration.
  

In revising the disclosure rules to require a CD&A, the SEC indicated that the CD&A was “intended to provide investors with a clearer and more complete picture” of remuneration practices of the company and accordingly the CD&A “needs to be focused on how and why a company arrives at specific executive [remuneration] decisions and policies.”
  Thus, the CD&A is an effort to move beyond a tabular presentation of numerical information regarding remuneration and towards a more complete discussion of how remuneration is set at public companies, thereby providing shareholders with more detailed information regarding the process taken by management in setting remuneration for directors and executives.    

In addition to the above disclosures and the CD&A, other regulations are intended to increase transparency in remuneration practices of public companies and corporate governance generally.  For example, disclosure is required regarding (i) beneficial ownership of public company securities by persons owning 5% or more of any class of the company’s voting securities and executives and directors;
 (ii) transactions between the company and related persons (generally defined to include officers, directors, 5% beneficial holders, and close family members of these individuals);
 and (iii) disclosure regarding a company’s processes and procedures for the consideration and determination of executive and director remuneration.
 

The United States disclosure regime is one of the most comprehensive disclosure regimes in the world and has served as a model for numerous other countries in developing their own disclosure regimes.  As the above summary demonstrates, this disclosure regime places emphasis on both (i) detailed disclosure of “straightforward” remuneration information in a format that readily allows comparison across companies and (ii) disclosure regarding the general remuneration processes and decisions of public companies and corporate governance matters related to remuneration practices.  Moreover, recent indications are that the SEC’s emphasis on disclosure is going to increase.  Just this year, the SEC has indicated that it is considering expanding disclosure requirements to require enhanced disclosure about the company’s compensation policies and practices, including disclosure for non-executive officers, if such policies have a material impact on the company's risk profile.

b.  Canada

The current disclosure regime in Canada is very similar to that of the United States, an unsurprising fact when one considers that many Canadian companies are subject to the disclosure rules in the United States by virtue of being listed on stock exchanges in the United States.  Although certain differences exist in the exact information that must be disclosed and how information must be presented, the required disclosure is generally as robust as in the United States.
  Thus, under rules promulgated by the Canadian Securities Administrators (“CSA”), non-state affiliated, publicly traded companies listed on the Toronto Stock Exchange must include in annual filings summaries of remuneration for the CEO, Chief Financial Officer and the three next most highly compensated officers and for all directors as well as a “Compensation Discussion & Analysis” which is very similar to the CD&A required for U.S. public companies discussed above.  This information is publicly available through the CSA’s online database.
 

c.  Europe

In October 2004, the EU Commission recommended that publicly traded companies disclose their policies on executive remuneration, as well as the levels and form of each individual executive’s pay.
  The EU Commission recommendations are not legally binding, and accordingly there exists a range of mandatory disclosure regimes in Europe.  At one end of the spectrum are the UK, Ireland and France, which have mandatory disclosure regimes that are similar to those in the US (e.g. individual level reporting).  Other countries such as Portugal and Denmark only require aggregate reporting with limited breakdown of individual amounts.

Below is a brief description of the disclosure regimes in the United Kingdom (the country with the most disclosure in Europe) and Germany (the country with the most similar disclosure regime to Chile in Western Europe).

i. United Kingdom


The United Kingdom has the most extensive set of disclosure requirements with respect to management compensation in Europe.  Under the Companies Act 2006 and the UK Listing Rules, the UK requires publicly traded companies listed on a national stock exchange to disclose executive compensation in their annual reports.  The disclosure regime requires the disclosure of salary, fees, bonus benefits, pension and long term incentives in a tabular format.
  In addition, companies are required to provide a detailed description of several compensation elements including: executive compensation philosophy, overview of bonuses, overview of long term incentive plans, description of pensions, payouts to departing executives, and the peer groups used to help determine remuneration.
  Most notably, the United Kingdom requires a vote of the shareholders to approve the remuneration report.
  This is a level of disclosure that is not prevalent in the rest of the world but has been cited as “best practices” for listed companies in Europe.
  

ii. Germany


In Germany, the Corporate Governance Code, as amended on June 18, 2008, requires the disclosure of compensation of directors of German listed companies. 
  Mandatory executive compensation disclosure rules are contained in the German Commercial Code and require that the notes to the annual balance sheet and profit and loss statement of medium-sized and large corporations report the total remuneration of members of the company’s leadership.
  Remuneration that must be disclosed includes salaries, profit participations, options and other share-based payments, expense allowances, insurance payments, commissions and fringe benefits of every kind.
  German disclosure requirements do not, however, require the qualitative description of the compensation.
  For instance, the philosophy behind the executive compensation and the explanations of the bonuses are typically not provided in all annual reports.
d.  Brazil


In Brazil, the city of São Paulo has shown leadership in disclosing the salaries of public officials and officials of public companies. Although under no legal obligation to do so, the City Hall of São Paulo has been publishing the salaries of public officials and officials of public companies since June 2008.
  Publishing the salaries was a response to a municipal law (Lei n 14.720/2008)
 which requires information – including the name, the position and the unit where the official works – to be published on the web. A decree signed by the Mayor implements the above mentioned law.
 As for public companies, they are mentioned in the Constitution
 and are defined in the decree as well. According to the decree: “II - Emprêsa Pública - a entidade dotada de personalidade jurídica de direito privado, com patrimônio próprio e capital exclusivo da União, criado por lei para a exploração de atividade econômica que o Govêrno seja levado a exercer por fôrça de contingência ou de conveniência administrativa podendo revestir-se de qualquer das formas admitidas em direito.”
 


On June 16, 2009, the Mayor of São Paulo decided that the new website, Keeping an Eye on Public Costs, should include a list of all civil servants attached to the municipality – including 147,000 employees of the central administration and another 15,000 employed indirectly – with their posts, salaries and places of work.

 

Two associations of civil servants (representing professors, engineers and architects) filed lawsuits against this decision. They were granted an urgent provisional decision by the Superior Court of São Paulo, and the information was taken off-line. The two associations argued that the disclosures would, among other things, breach their constitutional rights to privacy and security of person. The São Paulo Superior Court held that the information could put people at risk, and also accepted some procedural arguments. The Municipality appealed to the Supreme Court.


On July 8, 2009, the Supreme Court upheld the Mayor’s decision to order the posting on-line of the salaries of all municipal civil servants.
 Justice Gilmar Mendes, who ruled on the case, referred to the fact that the Internet has transformed the citizen-State relationship, particularly in relation to social control over public expenditure. He recognized that in some cases, openness could legitimately be limited. However, in this case, the public interest in having the information was stronger than the rights of civil servants. Moreover, enforcing a judicial decision that undermined the Municipality’s policy of transparency in favor of individual rights would violate the “public order.” 

e.  Israel


In Israel, the Treasury publishes an annual report that lists the salaries of several thousand officials in the public sector, including those employed by government-controlled companies, companies controlled by local authorities, and companies or legal entities that receive more than 25% of their funding from the state (including, e.g., public health service providers). Companies are required to disclose the compensation of all employees; the salaries of employees that exceed a certain threshold (currently 17,000 NIS – approximately USD $4,000 – per month) are made publicly available through an online database.
 Companies must disclose information regarding salary, any bonus or other remuneration, and pension and other deferred payments. The Treasury publishes two reports: one is very long and includes the full data on several thousand posts, and the other is a shorter report that includes just those entries that seem not to be in line with the Treasury’s guidance. Although the reports do not include names, they do include positions, and it is easy for the media and the public to decipher to whom an entry refers (e.g., the deputy director of XYZ hospital).
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Note: The disclosure rules in each country typically relate to all companies listed on that country’s stock market.  Shareholder vote typically advisory.  © 2007 Mercer LLC.
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