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THE FUTURE OF THE RIGHT OF ACCESS TO INFORMATION

Elevating the Community of Knowledge 

to support the Community of Practice:

A Proposal for an Academic Collaboration & Global Research Agenda, and the for the Establishment of a Community of ATI Scholars & Researchers
CONCEPT NOTE

Introduction: Background & Rationale
In the last ten years there have been huge advances in the right of access to information. Many new laws have been passed; there are now 80 or 90 countries with ATI laws of some sort or other. There is a new body of experience and evidence. There are many human stories and the community of practice has grown enormously. But there are two problems – which are connected. Firstly, the academic research community has not kept pace with this development, has not expanded and therefore the community of practice and advocates for the right have not been able to take the opportunity to learn the lessons that we could have learnt from the advance that has been made. 
Secondly, despite these advances, as a community of practice and as advocates for freedom of information, we have still not ‘won the argument’. We still have not made a convincing enough case for transparency around the world and therefore the right remains precarious. 
These two things are connected because if we were able to have a more rigorous analysis of the problem, a more rigorous analytical framework for understanding what is happening, better data collection, better empirical research, and a more rigorous conceptual and theoretical examination of the issue we would now be in a stronger position to make the case and win the argument. 
This observation has also been reflected in the recent international conference declaration in Atlanta in March 2008, the International Conference on Access to Information hosted by the Carter Center, where 140 people from governments, the private sector and the civil society agreed that there was an important academic and analytical gap that needed filling. 
This was followed by a subsequent meeting in October 2009, again held in Atlanta, of international organisations working on transparency who also declared the need to do much better, with more effective and rigorous research on the relationship between the right to know/transparency on the one hand and socio-economic change on the other hand. The meeting concluded that there was an urgent need to better understand the link and to be able to analyze and prove the case in relation to the chain of causation – from the right to the socio-economic change. This represents a bold and radical departure from the pre-existing prevailing wisdom, namely, that transparency’s impact should be measured by the disclosure of information not by any subsequent impact or consequence. 
This is the right moment to try and meet the need to remedy this problem. We need some leadership and collaboration to meet the need. Arising from a meeting held on the 10th of December 2009 at the University of Dundee between the International School for Transparency (which is a joint project of the universities of Cape Town and Södertörn, Stockholm) and the Freedom of Information Centre of the University of Dundee, convened by Kevin Dunion, the Scottish Information Commissioner, the three organisations agreed to propose a collaborative research agenda that will draw in academics and researchers from around the world to coordinate their research efforts. A conference was then held in early May 2010 at the University of Södertörn, involving around fifteen academics from eleven countries, who deliberated on one aspect of the contemporary challenge to the scope of the right of access to information, namely, the relationship between the public, private and personal spheres. One of the big points of consensus that was quickly reached was around the need to test the assertions of harm that are made by information holders who are resistant to information disclosure. 
Most recently, a very useful meeting bringing together academics and practitioners from around the world was convened in London by WBI, OSI and the Constitution Unit at UCL. A common need was established; overlapping areas of research interest were identified. Moreover, as a combined community we are not making the most of the data and knowledge that we do have: as Al Roberts put it:  in the realm of practice, there is a substantial body of knowledge (‘we know more than we realise’), and on the academy side, there is a significant amount of academic work that is relevant but is not being drawn upon. 

The academic community resolved to respond in a systematic way so as to: 

· Create a ‘community of access to information scholars and researchers; and
· Organise a research collaboration that will independently serve the interests of the academic community, while being responsive to the call for academic research and data analysis that is coming from the civil society community of practitioners and activists, information commissioners, and interested donors. 
This Concept Note seeks to capture this sense of purpose and to propose a way forward to ensure that the collaboration can happen in a plausible and sustainable manner, with the necessary institutional basis, organisational capacity, leadership and requisite resources. 

The Research Agenda

The research needs are considerable. There are many questions which ought to be considered. No one institution is in position to meet the need. Therefore the case for collaboration is strong. 

A possible first step, to help cement the framework under which a collaborative research project could be pursued, would be to prepare a short think piece to pose some of the difficult questions that might expose some of the rather glib and presumptive thinking that underpins much of the advocacy round the right to information. Because of the analytical weaknesses, much of the advocacy related to freedom of information tends to be full of assumptions about its positive impact. So, for example, it is argued that freedom of information builds trust in government. It is argued that freedom of information creates a good environment for investment. It is argued that freedom of information enables poor people to claim political space and assert their interests and claim their social economic rights. It is argued that freedom of information can help combat corruption. 
Yet these are all assumptions, (rebuttable) propositions, made without solid foundations; although there is a lot of anecdotal evidence now and many stories from around the world there is not the strong empirical base to support these propositions. The initial position paper could seek to identify the many propositions that are made by the advocacy community and which need to be examined. It should be undertaken from the point of view of the sceptic but also recognising the fundamental human right to access to information and its normative value. The writer or writers should come from the perspective of someone who is sympathetic to the right but healthily sceptical about its track record. We believe that that paper will be a useful provocateur to prompt the difficult but necessary inquiries that we must now have. 
This paper (or set of papers, if necessary), could be pivot around which an inaugural conference of a newly-founded access to information academic community could be convened (see below). 
Beyond this starting point, which would aim to be both provocative and stimulating, the collaborative research effort needs to determine its scope. How wide? How deep? In its scope, however, it will critical to ensure that the research moves well beyond the sort of ‘macro’ or ‘meta’ questions that are raised above. The evidence that is available, especially from those people and institutions that have been working on the frontline of the practice of the right of access to information – whether it be an information commissioner, such as the Scottish Commissioner, or an NGO law centre, such as the Open Democracy Advice Centre in Cape Town – is that it is at local level where the cause and effect relationship is much distinct and compelling. 

Thus, the research effort must encompass the ‘micro’: how accessing information is used to protect the interests of the individual, and how it relates to, and serves, the daily concerns of ordinary citizens – the parent who wishes to see the CV of the swimming teacher to reassure herself that he is adequately qualified, for example. Devising a research collaboration, and methodology, that pays sufficient attention to this aspect of the practice of the right of access to information is, therefore, a pivotal challenge that must be addressed effectively. 

The recent London meeting reached some tentative conclusions about the range and scope of the research which can help as a platform for the discussion about the collaborative research agenda: 

Ben Worthy’s summary at the London meeting helpfully grouped the academic group’s research interests under three headings:

· The Mechanics of Access to Information

· Comparative Access to Information

· The Wider Environment – including: impact of ATI and impact on ATI. 

Drawing from the academic group’s discussion, a more detailed list can be advanced for further consideration: 

1. Comparative Research: what works best where, and why? The scope of the legal regime; the relationship between the private, public and personal spheres; the alternative of voluntary information disclosure regimes versus legal regimes. 
2. Legal Anthropology: what in the socio-economic, political and cultural context impacts on the access to information regime? 

3. The relationship between access to information and accountable environmental governance and sustainable development

4. Enforcement Models: what is most effective, and why? The Role of Information Commissioners – how do they reach their decisions
5. Access to information in the non-state sector, including: transparency in private-financed infrastructure projects; transparency in contracted-out service providers; international financial institutions; the global banking sector; climate adaptation & mitigation finance. 

6. Measuring impact against objectives: does the right of access to information prompt the change that advocates claim? 

7. Developing a Theory of the Right of Access to Information (and/or making sense of a multitude of different theories). 

From the community of practice (and donors) came a not entirely dissimilar, but different list, which included:
i. Analysis of court decisions
ii. Benefits of a Transparency Regime for the Public Service

iii. The potential of ATI as a ‘leverage right’

iv. Business & Power: Taking account of the impact of the corporate sector, the application of the right of ATI to privately-held information

v. The role of international institutions

vi. The financial costs of introducing an ATI regime

vii. The balance between the right of access to information and the right to privacy. 

We should not lose sight of Commissioner Dunion’s compelling observation that the Information Commissioner community now represents a very important resource – of knowledge and data – with a significant stake in the progress of ATI, but that it is seriously under-resourced in terms of its ability to organise and make the most of the knowledge it has. We should, therefore, give active consideration to how the new community of academics can play a role in filling this void, to mutual advantage. 
Building a Community of Knowledge
Before contemplating a collaborative research effort, we need to consider how best to organise a plausible and sustainable community of ATI academics. What follows is a tentative suggestion as to how we structure things: 
I. The first step is to follow through on the commitment that those of us who were present in London made to seek to create an effective community of academics that is capable of collaborating and responding to the need set out above. To accomplish this we need a nimble organisational modality, the buy-in of colleagues in other universities and research institutions, leadership and resources. And a name. 

II. To advance the idea, a core group of individuals and universities should convene themselves as an interim steering committee, taking responsibility for agreeing a plan of action and a funding proposal, and marshalling the interest and support of the necessary wider group of ATI stakeholders: 

· The Centre for Freedom of Information at the University of Dundee, represented by its co-director, Commissioner Kevin Dunion

· The International School for Transparency (IST), and its partner universities (Cape Town & Södertörn), represented by its co-directors Associate Professor Richard Calland and Assistant Professor Patricia Jonason
· The University of Palermo’s XXXX, represented by Professor Roberto Saba and/or Professor Eduardo Bertoni

· The Constitution Unit, UCL, represented by XXXX

· Professor Al Roberts. 
Note: it would probably be important to draw in an Asian (Indian?) institution and/or Prof Rick Snell. 
III. This core group could seek to extend the community to an outer sphere of individual academics and research institutions, inviting them to join the Community of ATI Academics. 
IV. A broader set of associates – such as WBI, OSI, the African Network of Constitutional Lawyers’ Access to Information Committee, the next host of the International Information Commissioners’ Conference, the Special Rapporteur on Freedom of Information in Africa, and so on – should be engaged to support the initiative and to act as a Reference Group that will enable it to effectively interact with the Community of Practice. 

V. The Steering Committee should be chaired by one of its members on a rotating, six-monthly basis. 

VI. The IST (through the Democratic Governance & Rights Unit at UCT) volunteers to act as an interim secretariat to the steering committee, to help drive the initiative, develop the concept and its organisational modality, and to implement a fund-raising strategy. 

VII. A founding conference should be held to help cement the partnerships and to formulate the collaborative research agenda – if funding permits, by the end of 2010 (Cape Town in December, 2010?) or early 2011. 

VIII. A follow up meeting to the London UCL meeting will be required to re-engage the community of practice so as to refine the joint understanding of the research interests and needs of both communities, and to encourage a ‘strategic synergy’ in efforts. We might consider proposing that the ‘two sides’ appoint working groups to represent the two communities in the discussions. 
Next Steps

a) RC to circulate this Concept Note to the proposed steering committee, inviting comment and revision. 

b) Once it is agreed, we will circulate this document to the community of academics that we know, inviting their support and their participation in this process, and inviting them also to identify academics and researchers who are involved in work related to the right of access to information but who are not necessarily lawyers, because we recognise that the inquiries that we are interested in may well be interdisciplinary: they may be anthropologists or sociologists or political scientists who are interested in or who are doing or have done work related to the right to information. 
c) It will probably be important to do a scoping of their work to understand what is out there and to draw them in if they are interested in this academic collaboration. The very helpful bibliography cited at the London meeting, as well as the Carter Center’s own list, will be useful starting places for this endeavour. 
d) Hold a series of bi-lateral discussions with key stakeholders such as potential donors, allies – such as Information Commissioners – and related research institutions. 
e) Investigate issues such as: creating an online resource; an online network; working papers; exchanges between students and/or scholars; access to academic journals. 

f) If funding permits: agree on, and hold, a founding academic conference. 
Richard Calland
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Co-director, International School for Transparency

20 May 2010
1

