ACCESS TO ADMINISTRATIVE DOCUMENTS IN FRANCE

I. How to obtain an administrative document? 


A. Definition of an “administrative document”

- “Administrative documents” are any piece of information, in any form, that are registered and held by public authorities and which have a link with administrative functions. The term “public authorities” encompasses the Government and other national, regional and local administrative organs, as well as private individuals, societies or any other organizations involved in public functions. 

- Only final documents are accessible by the public (as opposed to drafts and other reparatory documents). 


B. The request



1- Identify the document

- The first step in obtaining an administrative document is to identify it. The administration does not have to accept any imprecise request. 

- To aid in identifying documents, most of them are publicly published on http://www.journal-officiel.gouv.fr/. Moreover, some of the administrations now have a documentation center where you can request information in person. 



2- Who to ask

- All public authorities listed above must respond to all the requests they receive about access to specific administrative documents. 

- When an administration does not hold the document requested, it must tell the applicant which administration may assist them, to the best of their knowledge. 



3- Who can ask

- As a rule, the right to access administrative documents is available to every individual or legal entity, without any condition of nationality. The applicant does not have to justify their request. The rule is equality: there is no distinction between journalists, lawyers, unions or any other person. 

- Administrative documents concerning a particular person are accessible only by that person, or by someone they have expressly commissioned. 

This rule concerns only a few situations:  
- when the document contains a character assessment of someone who is named or easily identifiable, or otherwise addresses their behavior and might be prejudicial; 

- when the document may violate an industrial, commercial or medical secrecy. 



4- How and what to ask  

- The applicant addresses his request to the public authority, which may hold the document. If it does not hold it, it will forward the request to the administration that does. 

- There are no formal conditions for this request, even if a written one seems preferred. 

- The applicant can request a free viewing of the document at the administration office, or pay for a copy. Either method is always available and must be followed by the administration. If not, the applicant may appeal (see part II). 

5- How to use the obtained document
- According to the law, once obtained, the documents may be used for personal, public or commercial use. However, use is restricted for some documents (for further guidance, see http://www.cada.fr/fr/reutilisation/frame.htm). 
- If the administration observes that the rules were not respected, it can apply to a special commission (CADA), which is able to impose sanctions. 

II. What are the possibilities if the administration refuses access to documents? 

- The French law does not force the administration to reconstitute a lost document, create a new one, or to undertake any research to identify requested documents. 

- The administration does not have to furnish documents that are otherwise publicly available (see above, http://www.journal-officiel.gouv.fr/). 


A. When does the administration refuse access to documents? 

The administration can refuse access to a document expressly (1) or tacitly (2).  

1- Express refusal 

The administration informs in writing that it will not communicate the requested document. It has to explain its motivations and to inform the applicant that he is able to apply to a commission (CADA) within two months of its decision to seek recourse. 

2- Tacit refusal 
No response from the administration for more than a month is a tacit refusal. 


B. What justifies a refusal from the administration?  

- The administration’s power to limit the access to administrative documents is provided by the law as an exception. The administration’s refusal may be justified.



1- Major reasons




- Protection of private interests
- The access to an administrative document can be refused if its disclosure may prejudice private interests, except if there is a more important public interest that justifies it. 



- Protection of public interests
- Some administrative document cannot be disclosed if their communication may prejudice public interests by breaching the secrecy of Government deliberations, national defense, international politics, or legal procedures; etc. 

- Nevertheless, most of the time, the administration will release a censored document.




2- Minor reasons




- Refusal only concerned a part of the document

- As noted above, the rule is free access to administrative documents, but in some cases, the administration may release a censored version. 




- Refusal even if normally the document is accessible

- The refusal of the administration can be justified if the request is manifestly unreasonable, for example if it requires a disproportionate effort from the administration, or if it is too vague. 

- The request can also be refused if it is manifestly excessive, for example if the requests are too frequent, or too large.  

- The public authorities that refuse access to a document must explain their motivations, except if this justification requires disclosing some secret information. 


C. What to do if the refusal of the administration is unjustified? 

1- Apply to the Commission for access to administrative documents (CADA)

- From the time of the administration’s refusal (express or tacit), the applicant has two months to apply to a special commission (CADA, www.cada.fr). Once this time has elapsed, the applicant will have to resubmit his original request to the administration. 

- In general, this two months time limit is only applicable to applicants who have been informed by the administration of the possible time limits and recourses after a refusal. 

- From the day of the application, CADA has one month to express its opinion. 

- CADA may express different opinions: 

- Most of the time, CADA favors communication of the litigious document; 

- On rare occasions, after considering the content of the document, CADA may approve the administration’s refusal;

- Sometimes, CADA may find the request is outside of its jurisdiction due to the nature of the document. 

- CADA may consider some requests unacceptable (for example, the applicant did not submit an initial request to the administration, the time limit of two months has passed, or the request is not precise enough);

- Finally, the request may be qualified groundless because the document has been communicated between the application to the CADA and the moment it expresses its opinion, or because the documents does not exist.  



2- What is the CADA?

- CADA is a special Commission for Access to Administrative Documents. It is an independent public authority and it has a consultative function. 

- CADA can help an applicant gain access to an administrative document by expressing its opinion, and ensures proper use of obtained documents. It can also give advice to any administration that requests it. 

- CADA is like an Ombudsman, it cannot release the document directly.

- CADA has ten members and a president. Its president is a member of the highest administrative Court of Appeal (Conseil d’État), appointed by the vice-president of that Court; whereas the other ten commissioners are appointed by different bodies (Parliament, Senate, highest civil Court of Appeal, etc.). 

- If a vote reaches a tie, CADA’s president makes the final decision.  



3- Order disclosure

- CADA’s opinions are not binding, they are just opinions, even if, most of the time, the administration follows its decisions. We have also noticed that administrations seek CADA’s opinion, so they may refuse access to the document in the first place, and then follow CADA’s opinion. 

- Regardless of CADA’s opinion, if two months after applying to CADA the administration has not communicated the document, or still expressly refuses to release it, the applicant can appeal to the administrative court. 
III. Judicial appeal


A. Procedure

- The time limit to appeal to the administrative court is two months after the second administration’s refusal (express or tacit). 

- This kind of appeal is called “recours pour excès de pouvoir” (appeal against excessive power). It does not require any particular procedure or lawyer. 

- The applicant just needs to justify a personal interest for appeal, but it’s widely appreciated. 

B. Qualified jurisdiction

- Most of the time, the Administration Court (lowest administrative court) is the qualified jurisdiction; even if in some cases, it will be the highest administrative court of appeal (Conseil d’État) if the public authorities concerned are national. 

C. Administrative court’s powers

- The administrative court has the power to override the administration’s refusal, and if the applicant requests, may also order the administration to communicate the document, or face penalties. 
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